AP U.S. Government

Unit 8 Notes – Civil Liberties and Civil Rights

 

Civil liberties- protection of citizens from improper government action (“Negative rights) 

Limits can be: substantive- what government cannot do



Procedural- how government is supposed to act 

Civil rights- action to guarantee equal citizenship and to protect citizens from discrimination by other private citizens and other government agencies (Began with the 14th amendment in 1868/ “Equal protection of the law”)

(Can these rights clash? KKK at a polling station, sexual harassment in the workplace)

 

Civil Liberties 
Barron vs. Baltimore (1833)- dual citizenship

- clear violation of the 5th amendment – but the federal bill of rights does not protect against state actions 

Civil war answers question of whether states can secede (no) but not how much states must follow the constitution 

14th amendment- appears to directly impose the Bill of Rights of the states 

“Section. 1. All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” 

1873- Slaughterhouse cases
-Purpose of the 14th was to protect African Americans as a class

-Framers of the 14th did not intend to extend entire Bill of Rights 

Court overturns Civil Rights Act of 1875 (which would have protected African Americans from discrimination by hotels, theaters, and other public accommodations) - 14th does not apply to private discrimination only to state actions 

The court only slowly begins to “incorporate” or nationalize the bill of rights to apply to state actions . . .

1897- Chicago vs. Burlington and Quincy RR vs. Chicago

-14th does protect against state violation of the 5th amendment

  

1925- Gitlow vs. New York
-14th does protect against state violation of free speech (1st amendment)

  

1931- Near vs. Minnesota-

-14th does protect against state violation of free press (1st amendment)

  

1939 – Hague v. CIO
-14th does protect against state violation of freedom of assembly (1st)

  

… but the court still acts hesitantly

1937- Palko case- Connecticut clearly violates double jeopardy (page 118-5th, page 119-6th) – court refuses to extend its protection and Palko is executed

-- It will be the 1960s before warrant-lees searches, self-incrimination, trial by jury and grand jury protections are expanded

Brown vs. Board – 1954 - overturns Plessy v. Ferguson
-Indicated that the Supreme Court was going to be expansive about civil liberties- Court was now going to subject states to strict scrutiny

  

Gideon v. Wainwright – 1963 – right to attorney for criminal trials

Mapp v. Ohio – 1961 – evidence gathered illegally can be “excluded (emergence of the exclusionary rule)

Escobedo v Illinois – 1964 - right against self incrimination and forced confessions

Miranda v. Arizona – 1966 - arrested people must be informed of their rights, have the option of having counsel present, and have the right to remain silent

Benton v. Maryland – 1969 – incorporates double jeopardy

Griswold v Connecticut – 1965 – establishes zone of privacy

Roe v Wade – 1973 – right to abortion

Lawrence and Garner v Texas (2003) – 6-3 -- Right to privacy is extended to protect against state sodomy laws -- overturned Bowers v. Hardwick which upheld state sodomy statutes (1986)

Note: not all rights have been incorporated including: right to keep and bear arms (2nd amendment), prohibition on quartering troops (third amendment), right to indictment by Grand Jury (5th amendment), right to trial in civil cases (7th amendment), prohibition on excessive bail and fines (8th amendment)

These last two rulings cause mounting criticism of straying from the document and legislating from the bench

  

Rehnquist court – appointed chief justice in 1986

- Taking fewer cases (average of 150 before his tenure to 90 in 1996-1997) 
-         more conservative court 
Criminal

- 1996 - upheld the Antiterrorism and Effective Death Penalty Act which limited federal appeals on death sentences 
Abortion

- Webster v. Reproductive Health Services – 1989 – upheld Missouri state limitations on public medical facilities being used for abortions

- Planned Parenthood of southeastern Pennsylvania v. Casey – 1992 – Upheld state requirements of a 24-hour waiting period and parental notification for minors

Expanded property rights –

- Dolan v. City of Tigard – 1994 – restrictions of land use can fall under takings clause of the 5th amendment

Expanded free speech rights –

- Reno v. American Civil Liberties Union –1997– strikes down the Communications Decency Act

General areas of civil liberty law

Free speech -- General principal is that free speech has a "preferred position" because it is fundamental importance in the democratic process. The speech that is most protected is political, the least is speech that has no relation to public affairs, no role in the search for the truth or is harmful.

1919 – Schenck v. United States
-         emergence of the clear and present danger standard – the speech would create a “clear and present danger that that they will bring about the substantive evils that Congress has a right to prevent”

1925 -- Free speech incorporated in Gitlow v New York
1942 -- fighting words exception created for speech but construed to apply to words that "provoke immediate violence" to those they are directed at. The court has so narrowly defined the exception that it is rarely allowed.

               1971-  Profane words are protected under Cohen v California   

1969 – Brandenburg v Ohio
- emergence of “imminent unlawful act” or “imminent danger” standard – the speech must create an “imminent” threat with the likelihood that the listeners will take action

Other standards include the “neutrality” or “content-neutral standard” or "time, place, manner restrictions," which means laws restricting speech are only constitutional if they apply to every parade, demonstration in the same way, regardless of message (egs Skokie) – this also means that laws need clarity and are not “overly broad” 

         1992- Struck down Cross burning ban that criminalized such actions or placing objects or symbols that "arouses anger, alarm, or resentment in others on the basis of race, color, creed, religion or gender" -- In R.A.V v City of St Paul justices rule that the ordinance is content based and thus unconstitutional

        2003 -- Virginia v Black -- cross burning can be banned if done to intimidate

The next standard is the “least-restrictive means” standard means that gov. policy that limits speech must use the method that impact speech the least – (egs change of venue rather than gag order)

  

Obscenity – the court has held that obscene material can be restricted because it has no redeeming social value and appeals to one’s sexual interests and not to their political and literary tastes


But what is obscene????

The courts have so far maintained that nudity and sex are protected so long as there is political, literary, or artistic merit

-- “hard-core pornography” can be limited, but what does that mean? (“I know it when I see it” – Stewart) –

-         Most recent definition (Miller v. California – 1973) is that it must be judged by the “contemporary community standards” to appeal to the “prurient interests” in a “patently offensive way” and lack “serious literary, artistic, political, or scientific value.” 

-         The court has ruled that nude dancing has some limited free speech protections 

-         Zoning limitations have been seen as constitutional 

-         - Reno v. American Civil Liberties Union –1997– strikes down the Communications Decency Act 

  
Symbolic speech -- generally considered to have less protection

            Government can ban the burning of draft cards to protest the           Vietnam War (US v O'Brien) and the National Park Service can ban people sleeping on the Mall to protest homelessness (Clark v Community for Creative Nonviolence) because the regulations are intended not to suppress speech but serve a larger governmental goal  


Tinker v Des Moines School District -- 1968 -- student swearing black armbands can't be suspended for that speech.

Texas v Johnson – 1989 – flag burning is a protected form of speech 

  

Commercial speech 

-         Gov. may not attempt to censor businesses and corporations from speech simply because they are not an individual – can be more limits on commercial speech (ban of cigarette advertising) but regulations cannot be too broad or don’t serve a clear interest -- court pays special attention to whether the information in ads is accurate 
Student 


Bethel v Fraser – student speeches at school can be restricted 


Hazelwood School District v. Kuhlmeier – student newspapers can be censored by the principal. 

                  2007 Morse v Frederick  -- student can be suspended for holding up banner saying "Bong Hits for Jesus" -- "It was reasonable for (the principal) to conclude that the banner promoted illegal drug use-- and that failing to act would send a powerful message to the students in her charge," Chief Justice John Roberts wrote for the court's 6-3 majority. 

  
Church and state 

-         1st amendment includes the Free-exercise clause – Congress shall make no law prohibiting “the free exercise of religion”   
        the courts have held that to mean that while belief cannot be regulated, conduct of adherents can be 

            1897 -- Congress can prohibit polygamy in federal territory (Reynolds v US)

            1940 -- free exercise clause incorporated (Cantwell v Conn)

            1940 -- Court establishes the "valid secular policy test" which allowed policies that impacted religious practice if 1) state had valid secular reason for policy, 2) policy not directed at any one religion -- thus school kids could be forced to say pledge of allegiance even if Jehovah's Witness --  (Minersville School District v Gobitis)   

        1963 -- state could not deny unemployment insurance to Seventh Day Adventist who refused to take a job where working on Saturday would be required (Sherbert v Verner)

        1972 -- Court creates compelling state interest, least-restrictive means test is deciding that the gov. cannot force Amish children to go to school past 8th grade (Wisconsin v Yoder)

        1982 -- Amish can be forced to participate in social security system (United States v Lee)

        1990 -- Court begins to shift from state having to show a compelling interest, to just having to show a law is neutral -- thus Native Americans who use peyote can be prosecuted (Employment Division of Oregon v Smith)

        1993 -- laws banning animal sacrifice overturned because they targeted Santerians (Chuch of Lukumi Babalu Aye v City of Hialeah)

        Congress responds to the removal of the compelling state interest requirement by passing the Religious Freedom Restoration Act of 1993 which required that states infringing on religions show compelling governmental interest -- 

        1997 --  Supreme Court will void the Religious Freedom Restoration Act saying that it is a violation of separation of powers because it dictates how an amendment is to be interpreted -- as a result a Catholic church was not allowed to build a new building in a historic district that limited new construction (City of Boerne v Flores)

-         1st amendment also includes the Establishment clause – Congress shall pass no law “respecting an establishment of religion.” 

-        the question is whether the  intent was just no state religion (or nonpreferentialism), or an interpretation called seperationist  (a “wall-of-separation" principle credited to Thomas Jefferson in a letter to the Danbury Baptist Association in 1802) 

        1947 -- OK for parochial students to take public school busses to school (Everson v Board of Education)

        1948 -- violation to release students to take religious instruction at    other parts of the school (McCollum v Board of Education)

        1952 - not a violation to release students who take religious instruction of school grounds (Zorach v Clausen)

        1962 -- violation to start school day with a recited prayer   (Engel v. Vitale) -- major political backlash ensues

        1971 -- -         To help guide lower courts the court established the Lemon Test: 


“1- it has a secular purpose, 


2- its primary effect neither advances nor inhibits religion, 


3 – it does not foster an excessive government entanglement with religion” -- case looked whether public money could be used to pay parochial teacher's salaries, textbooks and instructional materials -- 8-0 court said no

        1983 -- OK to start legislative session with a chaplain's prayer (Marsh v Chambers)

         1985 -- court strikes down “moment of silence” laws as attempts to bring prayer into the schools (Wallace v Jaffree)

        1992 -- local clergy cannot be invited to deliver invocations and prayers at graduation ceremonies (Lee v Weisman) -- court considers the "coercive" element of the prayer (coercion test)

        2000 -- student-led prayer before football games not allowed (Santa Fe Independent School District v Doe)-           

Rehnquist Church and state rulings

1995 – university must provide student activity funds for Christian student group’s publication (Rosenberger v University of Virginia)

1997 – state can pay public school teachers to teach remedial courses at religious schools

2002 – State can use public funds to pay religious school tuition

Variety of cases on 10 commandments (and other religious symbols) focus on context of message -- Historical ? fine Holiday? fine Religious? no

Search and seizure
This discussion is for the purpose of explaining general constitutional principles only. Do not rely on this material in determining what to do if you are involved in a criminal investigation. You should contact an attorney if you have a question about your legal rights in any specific case.
  
4th amendment – the reasonableness clause

“The right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures shall not be violated” (emphasis added)

  

But who does this apply to ?? – federal government, state government (incorporated in Wolf v Colorado in 1949) but not employers or private citizens acting on their own

  

General tendency is to ask: is there an expectation of privacy?

  


Home has more protection than car, garbage at curb, open field, or barn

  

Three categories on encounter between police and citizens:
1) Interaction with police that does not use physical force or show of authority (asking some questions after approaching a person or asking to search luggage) requires no basis for suspicion of a particular individual
  

2) Limited seizure based on reasonable suspicion – best defined by Terry v Ohio (1968) in which police may stop and frisk (but not arrest) suspects who show “unusual conduct” that leads the officer reasonably conclude that criminal activity may be afoot or that the suspect is armed – Other allowable searches can be based on if a person may be wanted for past criminal activity, informant’s tips – or pulling a car over by border patrol agents or sobriety checkpoints – but other than those exceptions police must show an individual is suspected of wrongdoing for them to be temporarily detained – searches by school officials only require reasonable suspicion (New Jersey v TLO)

  

3) Arrest requires probable cause (as defined by enough evidence to convince a reasonable person that the suspect committed a specific crime) – these can include flight, furtive movements, in the company of a known offender at or near time of offense, false answers to police, or stops for minor traffic violations

  

Generally searches requires warrants from judges, but warrantless searches that are allowed if:

  

Consent: subject agrees to search – police do not need to inform suspect of right to refuse

  

Incident to arrest: search of person or areas within their area of control – including the inside of cars and any containers within

Exigent circumstances: if the police are in “hot pursuit” they don’t necessarily need a warrant

  

Loss of evidence: if there is a danger of evidence being destroyed – scraping of fingernails, blood tests

  

Motor vehicles (have a lesser expectation of privacy): if probable cause to believe car (including trunk) contains contraband, evidence, been used to commit a crime, or it occupants have committed a crime (including a traffic violation).

  

Safety: see Terry stop

  

Plain view: inadvertently seeing contraband or evidence as part of an otherwise legal search

  


Drug testing – federal employees involved in drug enforcement, carrying weapons, or access to classified information (National Treasury Employees Union v Non Raab) or involved in railway accidents (Skinner v Railway Labor Executives’ Association) may be subjected to urinalysis—as can high school athletes (Vernonia School District v Acton) or students who participate in extracurricular activities (Pottawatomie Counry v Earls)

  

Exclusionary rule (applied to federal law enforcement in 1914 Weeks v United States and applied to states in 1961 Mapp v. Ohio)– evidence gathered illegally not be admitted into court – applies usually to improper search and seizure (4th amendment) and the right not to be compelled to give evidence against oneself (5th amendment)

Relaxing the exclusionary rule:
Good-faith exception – police believed they were following the law (US v Leon 1984)

Inevitable discovery – the police would have inevitably found the evidence some other way

5th amendment 
“nor shall be compelled in any criminal case to be a witness against himself”  

applies only to testimony – not physical evidence like handwriting samples, voice samples, fingerprints, breath test, blood sample or police lineup


1936 – Brown v Mississippi –Sup Court begins to look at state interrogations -- Court establishes the “totality of circumstances” in determining if a confession is voluntary or did not have the power to resist – police conduct becomes the crucial element in determining if testimony was voluntary


To be considered under “totality of circumstances”: youth of defendant, use of psychological techniques, mental illness, intelligence and education of defendant – court finds this standard too vague to give police clear guidelines. 
1964 – Escobedo v Illinois – when a particular suspect has emerged they have a right to an attorney during interrogation
1966 – Miranda v Arizona – rejected “totality of circumstances” with an objective procedural safeguard: The Miranda warning



“Prior to any questioning, the person must be warned that he has a right to remain silent, that any statement he does make may be used against him, and that he has a right to the presence of an attorney, either retained or appointed”


Miranda warnings are not required for: non-custodial interrogations (where a reasonable person would feel they have a right to leave) or comments made during a traffic stop

1977 – Brewer v Williams – “Christian Burial Speech” to defendant amounted to interrogation

1980 – Rhode Island v Innis – conversation between officers about dangers of shotgun lying around is not inettogation

1981 – Edwards v Arizona – when a lawyer is requested the interrogation must stop and not resume until a lawyer is present

 Civil rights

  

“Positive right”-government takes action to halt discrimination- any unreasonable or unjust criterion of exclusion even if done by public accommodations that are privately owned 

  

State-action requirement

Despite the 14th  – the Supreme Court overturns Civil Rights Act of 1875 (which prohibited discrimination in privately owned, public accommodations) in the Civil Rights Cases of 1883 be arguing that the 14th amendment only applied to actions of state government 

  

As a result all-white primaries are allowed, restrictive covenants, and segregated restaurants, theaters and hotels 

  

1944 – Smith v Allwright – white’s only primaries, though run by non-state political parties, are a crucial component of government and thus a state function 

  

1948 -- Shelley vs. Kraemer- restrictive covenants cannot be enforced by a court of law (which would be an action of the state), but can still be written 

  

State-action requirement reversed by Civil Rights Act of 1964 (under the commerce clause) and upheld by 1964 Heart of Atlanta Motel v US 

  

Plessy v Ferguson -1896- Separate but equal 

  

Following WWII- 1954 

1. Court begins to insist that equal education facilities be present (rejected Texas claims that its black law school was equal to its all-white law school, rejected Missouri practice of paying for out-of-state law school tuition for blacks instead of admitting them to University of Missouri Law School) 

   

NAACP debates whether to attack separate but equal or just insist on the equal part – but Congressional refusal to consider fair employment legislation convinces Thurgood Marshall, the lead litigator for the NAACP, decides to attack Plessy head on – files cases in S. Carolina, Virginia, Kansas, Delaware, and the District of Columbia (attempt to get inconsistent results) – eventually Oliver Brown’s case is accepted for Certiorari (wanted to enroll daughter in all-white school closer to home) 

  

Brown vs. Board- 1954- court focuses strictly on the impacts of segregation and declares separate facilities are inherently unequal because it “generates a feeling of inferiority in the community that may affect their hearts and minds in a way unlikely ever to be undone.” 

  

1.Race can no longer be criterion for discrimination 

2.Federal government would have the power to intervene with strict regulatory policies against discriminate practices- government or private 

  

Response to Brown v. Board: instead of the states falling into line – most states refused to cooperate until they were sued and then invented schemes to avoid desegregation (like paying the tuition for white students to attend “private” academies) 

  

Segregation shifted from De jure (legally enforced) to de facto (actual) as a result of racially segregated housing, preferred living patterns, and administrative practices as well as “massive resistance” to supreme court decisions from the states that closed schools and cut funding to schools that integrated – 1957 Governor Orval Faubus mobilizes the national guard to halt enforcement of a federal court order in Little Rock Arkansas, Eisenhower deploys US troops and places city under martial law 

  

10 years after Brown, less than 1% of black students in the deep south were in classes with whites 

  

Swann v. Charlotte-Mecklenberg Board of Education (1971) – state-imposed desegregation could be brought about by busing children across school districts 

  

Boston schools are forced to bus by Judge Arthur Garrity – creates violent clashes 

  

Milliken vs. Bradley- 1974 -Only schools guilty of de jure segregation could be legally forced to desegregate – exempted most northern cities because segregation there is generally de facto 

  

Busing is still unpopular- In 1992 a poll found that 48 percent of whites in the NE and 53 percent of whites in the South felt it was “not the business” of the fed. Gov. to ensure that black and white children went to the same school 

  

Congressional action on Civil Rights

  

Civil rights legislation begins to pickup as Congress and the courts join forces. Both are confronted with “massive resistance” in the South – to further dramatize the point Civil Rights leaders stage protests starting in the late 1950s – the Southern response is so violent and well publicized that sympathy begins to shift slowly -- 

  

Civil Rights Act of 1957 – makes it a federal crime to try to prevent someone from voting in a federal election 

  

1963 – police and police dogs attack a demonstration in Birmingham (photo of a dog attacking an unarmed black man have a national impact, Kennedy killed in Dallas, Texas (a southern city), Johnson (who has more leg. Experience) becomes president – 

  

1964 – Democrats take control of House and Senate allowing for the passage of the: -- but not before 19 southern senators filibuster for 8 weeks – eventually a cloture petition was passed and we have the: 

Civil Rights Act of 1964 – Voting – made it more difficult to block African Americans from voting using literacy tests and other devices 

Public accommodations – barred discrimination based on race, religion or national origin in restaurants, theaters, gas stations, stadiums, and hotels 

Schools – authorized the attorney general to sue to desegregate schools Employment – Outlawed discrimination in hiring, firing, or pay based on race, religion, national origin, and sex 

Federal Funds – Barred discrimination in any activity that receives federal assistance 

  

(at roughly the same time the federal government begins to require school desegregation for schools to receive federal funds) 

  

Voting Rights Act of 1965 – authorizes intervention of a Civil Service Commission to oversee voter registration and suspends use of literacy tests and other devices to prevent African Americans from voting 

  

Civil Rights Act of 1968 – Banned discrimination in housing 

  

General Discrimination Law: 

Not all discrimination is illegal: allowed forms include discrimination based on academic skill, attractiveness, athletic ability, etc. .

Other forms of discrimination are illegal either under the 14th amendment’s equal protection clause or Congressional law – groups that are protected from such discrimination are called “protected classes”

There are two dominant standards when we look at discrimination law under the 14th amendment (ie under common law):

1) Rational basis: Difference in treatment must be reasonable and not arbitrary – traditional rules of evidence apply with the burden of proof on the plaintiff (protected classes include age, disability)

2) Strict Scrutiny: Drawing distinctions between different groups is inherently suspect and the court will subject any law to strict scrutiny to ensure that they are clearly necessary to obtain a legitimate state goal – defendant has to show a compelling interest, that the rule is narrowly tailored, and the least restrictive means to satisfy the need (protected classes include race, national origin, religion) – can’t ban interracial marriage (Loving v Virginia, 1967) or allow a Texas law that allows state school districts to refuse enrollment for the children of illegal immigrants (Plyler v Doe, 1982)

When it comes the gender the court has so far established precedent somewhere in between or an “intermediate standard”
Gender

Congress  
  

Civil Rights Act of 1964 (yes, that same Civil Rights Act of 1964 ) – prohibits sex discrimination in hiring, firing, and compensation of employees 

1972 amendment to the Civil Rights Act of 1964 – introduces the controversial title IX which bans sex discrimination in any educational program that received federal funds
Supreme Court follows up with Franklin v. Gwinnett County Public Schools (1992) – monetary damages could be awarded for gender discrimination (like for Title IX) – leads to an increase in complaints
Supreme Court  
n      most court actions center on the “equal protection of the law” that is guaranteed by the 14th amendment
Prior to 1971, court had traditional view of gender allowing women to be excluded from jury duty (1961) or blocked from being a bartender (1948)

1971 – Reed v Reed – court struck down state law that stated probate courts should give preference to men in determining who should administer estates.

1981 – Mississippi University for Women v Hogan – exclusion of men from nursing program was unconstitutional – heralds an end to publicly funded single-sex education

1996 – Sup. Court orders that women must be admitted to the Virginia Military Institute (a publicly funded military school) US v Virginia
Rostker v. Goldberg (1981) – Congress may require men but not women to register for the draft

Lehr v Robertson (1983) mothers, but not fathers, of children born out of wedlock required to be notified prior to adoption proceedings for their children

Sexual harassment – based on discrimination law – is a tort claim
Two forms of sexual harassment: 
quid pro quo – illegal to request sexual favors in return for promotion or as a condition of employment – strict liability: employer can be found liable even if they didn’t hear about it

Hostile work place – pattern of offensive sexual teasing, jokes, or obscenity – Negligence: they knew about the hostile environment but did nothing about it 
  

Sexual orientation – not a protected class under the 14th 
1993 -- "Don't Ask, Don't tell" -- compromise policy change in the us military that had previously banned all gays and lesbian in the military -- the Congressional compromise allows gays and lesbians to serve so long as they tell no one of their sexual orientation, in return their commanding officers are not allowed to enquire about someone's sexual orientation -- as a result some colleges and high schools begin to exclude military recruiters from the campuses (including the Portland Public Schools)
1994 Congress passes the Solomon Amendment that allows the federal government to withdraw federal grant money to educational institutions that bar or prevent military recruitment on campus.

1996 – Romer v Evans – blocked a Colorado state constitutional amendment that repealed any state or local policies that blocked discrimination for sexual orientation (basically giving permission to discriminate) – the court ruled it a violation of the equal protection clause to specifically target a group for discrimination, but did not extend protected status for gays and lesbians 

2000- Boy Scouts of America v  James Dale -- Supreme Court rules that the Boy Scouts can exclude a gay scout leader because of the group's right to free association 

2003 – Lawrence v Texas – Sodomy statutes struck as a violation of privacy rights   

2006 - Rumsfeld v Forum for Academic and Institutional Rights (FAIR) -- Unless colleges want to forego federal funds they need to allow military recruiters on campus 

2008 -- Oregon Equality Act – flat-out ban (because it statutory law and not common law) on discrimination of employment/housing for gays and lesbians -- Oregon was joining 20 other states, DC and more than 100 cities have similar laws on employment discrimination -- 13 other states regarding housing discrimination
Affirmative Action:

Compensatory action to overcome the consequences of past discrimination and to encourage greater diversity (possible practices have included different admission or hiring standards and quotas)
  
1965 – President Johnson implements affirmative action by a series of executive orders directing federal agencies to pursue a policy of minority employment in federal civil service and in companies doing business with the federal government – becomes a goal in the 1970s for colleges and some private employers (especially if looking for federal and state contracts)

  

Regents of the University of California v. Bakke (1978) – a rigid quota system is a violation but the goal of having “a diverse student body” is a compelling purpose (so race can be taken into account but not as part of a rigid formula)

  

Court in 1979 and 1980 upholds Affirmative Action plans

  

Adarand Constructors v Pena  (1995) – race-based policies (such as preferring to give federal contacts to minority-owned businesses) must be examined under a strict scrutiny standard (ie must be a compelling state interest)

Hopwood v. State of Texas (1996) – the fifth circuit finds that race could never be used in the admissions process – Sup. Court refuses to hear the case so only applies to Texas, Louisiana, and Mississippi – Texas responds by saying that top 10 percent of classes automatically get admission 

Proposition 209 in 1996 – Californians ban race and gender preferences in state programs and university admissions – 54 percent passage rate, including 27 percent of the black vote, 30 percent of the Latino vote, 45 percent of the Asian American vote – Sup. Court refuses to hear challenge of the law 

1998 the supreme court agrees to hear a case of a white teacher who claims she was laid off because of race, a black colleague hired on the same day was not laid off – before the court could issue a ruling a collation of civil rights groups arranged to pay for a settlement, fearing a sweeping negative decision

Grutter v. Bollinger (2003) – 5-4 – The affirmative action policy at the University of Michigan’s law school is upheld that takes race into account. The justices ruled that a diverse student body is a compelling state interest. The law school took race into account in considering admissions, looking for a “critical mass” of minority members, but looked at applicants at a case-by-case basis. This case did not affect California and Washington initiatives that banned affirmative action at the state level. The majority opinion (written by O’Connor) noted that some day affirmative action may not be necessary. 

Gratz v Bollinger (2003) – 6-3 – The court struck down the affirmative action policy for undergraduate admissions for the University of Michigan, which awards 20 points for blacks, Hispanics and Native Americans on an admissions rating scale. This system was seen as too mechanized, with race often the only distinction that determined admission or rejection. 

Parents v. Seattle (2006) -- 5 - 4, rejected diversity plan from Seattle and in which minority transfer students were given a greater likelihood to get into high-demand schools in their race was underrepresented. The court rejected the policy because failed to meet the “heavy burden” of justifying “the extreme means they have chosen — discriminating among individual students based on race by relying upon racial classifications in making school assignments. “
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